GUARDIAN AD LITEM

TERMINATION OF PARENTAL RIGHTS

INFORMATIONAL PACKET

PURPOSE:

The legal process for termination of parental rights (TPR) is commenced by the filing of a written petition.  An attorney for the Department of Children and Families (or anyone who has knowledge of the facts alleged, including the Guardian Ad Litem, or a licensed child-placing agency may sign and file with the Court a petition alleging that grounds exist justifying termination of parental rights.

WHAT DOES THE COURT LOOK AT WHEN CONSIDERING TERMINATION OF PARENTAL RIGHTS?
At the trial, the judge must decide:

· Whether the statutory grounds for TPR have been proven by clear and convincing evidence.

· Whether termination is in the best interests of the child.

WHAT IS THE GUARDIAN AD LITEM'S ROLE IN TERMINATION OF PARENTAL RIGHTS CASES?
Since the Guardian Ad Litem is appointed to represent the child's best interest, he/she will receive service of all pleadings and papers and is a party to the lawsuit.

The Court will expect the Guardian Ad Litem to:

1) Investigate the allegations of the petition and any subsequent matters arising in the case.

2) Write a report that includes a statement of the wishes of the child.

3) Attend all hearings.

4) Represent the interests of the child until excused by the Court.

The Guardian Ad Litem is to prepare for and attend the trial with the program attorney.  The Guardian Ad Litem may testify and the program attorney may present evidence regarding the child's best interests.

The Guardian Ad Litem is also to be prepared to make a recommendation regarding continued grandparent visitation post termination.

WHEN A PETITION OR TERMINATION OF PARENTAL RIGHTS MAY BE FILED:
a) If the parents VOLUNTARILY executed a written surrender of the child.

b) If the identity or location of the parent or parents is unknown and cannot be ascertained by a diligent search within 90 days.

c) When a parent or parents engaged in conduct toward the child or toward other children that demonstrates that the continued involvement of the parent or parents in the parent-child relationship threatens the life, safety, physical or mental well being, or emotional health of the child irrespective of the provision of services.  Provision of services may be evidenced by proof that services were provided through a previous plan or offered as a case plan from a child welfare agency.

d) When the parent of a child is incarcerated and the period of incarceration is a substantial portion of the child’s life or if the incarcerated parent has been determined by the court to be a violent felony offender, a sexual predator, has been convicted of first degree or second degree murder or has been convicted of a sexual battery that constitutes a capital, life or first degree felony.

e) When a child has been adjudicated dependent, a case plan has been filed with the court, and the child continues to be abused, neglected, or abandoned by the parents and their failure to substantially comply with said case plan for a period of twelve months after the child has been adjudicated dependent.

f) When the parent or parents engaged in egregious conduct or had the opportunity and capability to prevent and knowingly failed to prevent egregious conduct that threatens the life, safety, or physical mental, or emotional health of the child or the child’s siblings.

g) When the parent or parents have subjected the child to aggravated child abuse, sexual battery or sexual abuse, or chronic abuse.

h) When the parent or parents have committed murder or voluntary manslaughter of another child of the parent, or a felony assault that results in serious bodily injury to the child or another child of the parent, or aided or abetted, attempted, conspired, or solicited to commit such a murder or voluntary manslaughter or felony assault.

i) When the parental rights of the parent to a sibling have been terminated involuntarily (F.S. 39.806)

WHAT HAPPENS AFTER THE PETITION IS FILED?
· A TPR advisory hearing will be set as soon as possible after all the parties have been served with a copy of the petition.

· At the advisory hearing a final adjudication hearing will be set within 45 days unless the parties agree to another date.

·  If the parent(s) have voluntarily terminated their parental rights, no advisory hearing is needed and the final hearing is within 21 days of filing of the petition.
· There will be a pretrial conference 10 days prior to the trial where the Court determines the order in which each party may present witnesses or evidence, in order in which cross-examination and argument will occur, and any other matters that may aid in the conduct of the hearing got prevent undue delay.
WHAT DOES THE COURT WANT TO KNOW FROM THE GUARDIAN AD LITEM AT THE TPR ADJUDICATION HEARING AND IN THEIR REPORT?
The Guardian Ad Litem considers a petition to terminate parental rights from the perspective of the child’s best interests, both short-term and long-term.  In developing a recommendation, the Guardian Ad Litem can be expected to consider a variety of factors stated in F.S. 39810 including:

1) Any suitable permanent custody arrangement with a relative of the child.

2) The ability and disposition of the parent or parents to provide the child with food, clothing, medical care or other remedial care recognized and permitted under state law instead of medical care, and other material needs of the child.
3) The capacity of the parent or parents to care for the child to the extent that the child’s safety, well-being, and physical, mental, and emotional health will not be endangered upon the child’s return home.
4) The present mental and physical health needs of the child and such future needs of the child to the extent that such future needs can be ascertained based on the present condition of the child.
5) The love, affection and other emotional ties existing between the child and the child’s parent or parents, siblings, and other relatives, and the degree of harm to the child that would arise from the termination of parental rights and duties.
6) The likelihood of an older child remaining in long-term foster care upon termination of parental rights, due to emotional or behavioral problems or any special needs of the child.
7) The child’s ability to form a significant relationship with a parental substitute and the likelihood that the child will enter into a more stable and permanent family relationship as a result of permanent termination of parental rights and duties.
8) The length of time that the child has lived in a stable, satisfactory environment and the desirability of maintaining continuity.
9) The depth of the relationship existing between the child and the present custodian.
10) The reasonable preferences and wishes of the child, if the court deems the child to be of sufficient intelligence, understanding, and experience to express a preference.
11) The recommendations for the child provided by the child’s Guardian Ad Litem or legal representative.
* THE GUARDIAN AD LITEM IS TO REFER TO THIS LIST WHEN WRITING THEIR REPORT AND BEFORE TESTIFYING IN COURT.
* IT IS IMPERATIVE THATTHE GUARDIAN AD LITEM BE AWARE THAT THE FLORIDA STATUTES REQUIRE THEM TO CONSIDER CERTAIN FACTORS IN SECTION 39.810.  THESE FACTORS ARE INCLUDED IN THE AFOREMENTIONED LIST (1-11).   IT WOULD BE WISE TO INCLUDE A SHORT SENTENCE IN THE REPORT WITH THE FOLLOWING LANGUAGE:


“The Guardian Ad Litem has taken into consideration the factors enumerated in Florida Statutes Section 39.810 as well as other relevant factors in making these recommendations.”
ADDITIONAL INFORMATION

· The hearings are before a judge, not a jury.

· The hearings are confidential and closed to the public.

· All children in one family can be combined in one hearing and represented by an attorney.

· If the Department of Children and Families is successful in proving their petition to terminate parental rights at the final adjudication hearing, the Court will enter a written order of disposition briefly stating the facts upon which its decision to terminate the parental rights is made.

· The termination of parental rights does not affect the rights of grandparents unless the Court finds that continued visitation is not in the best interests of the child or that such visitation would interfere with the goals of permanency planning for the child.

THIS INFORMATION IS INTENDED TO ASSIST THE GUARDIAN AD LITEM VOLUNTEER IN PREPARING FOR A TERMINATION OF PARENTAL RIGHTS CASE.  HOWEVER, THIS DOCUMENT IS NOT INTENDED TO COVER ALL ISSUES INVOLVED INTHOSE CASES AND WE STRONGLY ENCOURAGE ALL VOLUNTEERS WHO HAVE QUESTIONS TO CONTACT THEIR COORDINATORS FOR FURTHER ASSISTANCE.

THINGS TO DO BEFORE TPR

1. Answer all elements in the TPR Petition.

2. Visit the child(ren).

3. Visit the parents.

4. Review the Case Plan and answer each item.

5. Summarize any psychological evaluations.

6. Gather police reports that relate to the allegations in the petition.

7. Summarize the parents’ financial situation.

8. Have a complete and current home study on the parents’ residence (i.e. number of bedrooms, cleanliness, check refrigerator, etc.)

9. Reconcile any differences between your case notes and reports.

10. Keep in touch with HRS so as to be informed of any last minute concerns or developments with supportive documentation.

11. Organize your file and be prepared to backup each recommendation with supportive documentation.

12. Review the list of concerns the court will expect to be addressed at the TPR advisory hearing and answer all completely.

13. Contact your GAL coordinator and go over your report.

14. Have your report into the GAL office two weeks prior to the TPR hearing (unless otherwise specified by your coordinator.)

GUARDIAN AD LITEM

SAMPLE REPORT FORMAT

TPR

(Termination of Parental Rights)


STATE OF FLORIDA GUARDIAN AD LITEM REPORT
 


TWENTIETH JUDICIAL CIRCUIT COURT


LEE COUNTY, FLORIDA

IN THE INTEREST OF:



   CASE NO.:  00-0000-CJ-A-K1

LAST NAME, FIRST NAME
DOB: 00/00/00

Children

DATE OF COURT:  00/00/00                     
      GUARDIANS AD LITEM:  Your Name         .
REASON FOR HEARING:  Termination of Parental Rights Adjudication Hearing

PROCEDURAL HISTORY:  This is the legal history and can be done in chronological list format or in paragraph format (your choice.)  Start with the reason for the dependency petition (allegations in abuse report) and cite date of shelter/detention hearing and where custody of the child(ren) was placed.   Cite the parents’ response at the advisory hearing and then the date of adjudication/disposition and the outcome of the dispositional hearing.  Also cite any changes of custody (reasons and subsequent placement.)  Then cite the date the TPR petition was filed and the parents’ response at the advisory hearing.  Finally, cite the date Guardian Ad Litem was appointed and the date you accepted the case.

CONTACTS BY GUARDIAN:
List every contact you have made on the case.  This includes: relatives, friends, neighbors, schools, physicians, hospitals, foster parents (don’t list names due to confidentiality, just list as “previous” or “current”), daycare, etc.  There is no need to list GAL staff and you should not list any attorneys (as your are not supposed to be speaking to them directly anyway.)  Please be as accurate as possible in the spelling of names in referencing their titles/agencies (i.e. John Doe, Mother’s Mental Health Counselor.)

If you are doing an addendum or interim report, you may list only the contacts made since your last report to the court.  To be certain, ask your coordinator.  For TPR reports, you may list ALL the contacts made by yourself and any previous Guardians to show the program’s total involvement in the case since its’ conception.

Remember:  The more contacts made, the more credible your investigation and report becomes to the court.

SUMMARY AND RECOMMENDATIONS:

In a paragraph or two, briefly summarize your report in this section.  Give your bottom line recommendations regarding the matter and briefly support it with the facts as you know them.  You must respond to all the factors outlined in the Florida Statutes regarding TPR proceedings and the best interest of the child(ren).  [See your GAL TPR Informational Pamphlet for that listing of 11 factors.]

Conclude your summary with the following:  The Guardian Ad Litem has taken into consideration Florida Statutes (1998), Sections 39.810, as well as, other relevant factors in making the recommendation that parental rights be terminated in the manifest best interest of these children.

Outline your recommendations individually regarding:

1. Custody and placement of the child(ren).

2. Termination of parental rights and release of child(ren) for adoption if appropriate.

3. Needs of child(ren) – counseling, medical care, daycare, schooling, etc.

If your recommendation is not TPR, you may also address the following in a TPR report:

4. Visitation for parents and/or relatives – unsupervised or supervised (and, by whom), duration and frequency

5. Tasks for parent(s) necessary to correct problems in the home – parenting classes, anger management class, drug/alcohol evaluation, counseling, stable/safe living conditions, employment psychological evaluation, etc.

6. Consideration of reunification if appropriate.

Be as specific as possible.  Always remember that your report and your recommendations are separate from DCF, therefore, you are free to ask for some things that DCF cannot put in their case plan.  Even if your recommendations are the same as DCF, list them here.  And if you have some that DCF does not have in their case plan, be sure to get DCF’s position on them and advise your coordinator if DCF will agree to your additional recommendations or not.

Know that your report is required to be distributed to all parties in the case at least forty-eight (48) hours in advance of the hearing.  Therefore, it is advantageous to discuss your recommendations with the parties beforehand and know their position on each one.  Be sure to convey their positions to your coordinator who will, in turn, advise the GAL attorney on any contested matters prior to the hearing.

Don’t forget that your case coordinator is there to help you.  Please call them when you need assistance.  And please don’t wait until the last minute.

SOCIAL HISTORY (OR CURRENT HISTORY):
If there have been previous GAL reports filed that relate the social history, this section will simply give the Court an update from the last report (in that case, title it CURRENT HISTORY.)  If there have been no prior GAL reports filed, then use this section to tell the story of the case (in paragraph format) and why this family become involved with the Department of Children and Families (DCF).  Start with the abuse.  Cover all residences of the child(ren) since being adjudicated dependent and reasons for each move.

Describe both parents’ family history, housing, employment, involvement with law enforcement (i.e. DUI, domestic violence, etc.), criminal record, medical or mental health issues (including psychological evaluation results), drug or alcohol issues, and their contact or relationship with the child(ren).

Include statements the parents, child(ren) and professionals have made that are pertinent to the case.  Be sure to identify where you got your information.  Summarize and/or reference reports you have received (police, medical, school, therapy, etc.) in this section so that the judge knows what you know.  Be sure to also include your personal observations on family interaction or bonding, conditions of the homes you have visited, concerns you have for the child(ren) or family – ANYTHING you think the judge needs to know to make a decision on the matter at hand.

PARENTS’ PROGRESS WITH COURT-ORDERED TASKS:
This section is very important in a TPR report.  List all the tasks previously ordered by the Court (if any) for the parents to complete and document their progress on each thus far.  Be certain that this section answers all the issues outlined in the TPR petition.   In order to gauge each parent’s true compliance with their court-ordered tasks, you will need to verify their participation and success with each individual program and report those findings in this section.

CHILD(REN)’S STATUS & WISHES:

If the child(ren) is too young to express where s/he would like to live or how s/he feels about the parent(s), simply state that.  If the chil(ren) is old enough, describe any comments s/he has made regarding the parent(s), home placements, visitation, or anything else pertient.

Describe their current placement and how they are doing there.  List any special needs of the child(ren) – medical, educational or otherwise – and how/if these are being addressed.

Comment on your personal observations of the child(ren) and how bonded the child(ren) is to individuals involved (i.e. the current caretaker, the parents, siblings, extended family, etc.).  State your impression of how the child(ren) would be effected by termination of parental rights.

Remember:
Regardless of whether or not you agree with the child(ren), you are required to report her/his wishes to the judge.

	
	TPR CHECKLIST
	

	

	Necessary Documents:

	(  Petition for Termination

	(  UCCJA Affidavit 

	(  Notice of Next Hearing of Parental Rights

	

	Persons who are to be present:

	(  Parents

	(  Attorney for parents

	(  Petitioner/assigned caretaker

	(  Department attorney

	(  GAL or representative of program

	

	Conducting the hearing:

	(  Identify those present, designate parties
	(  If parents consent or admit, then 

	(   Advise of right to legal counsel
	conduct “best interest” inquiry only

	(  Inquire if counsel is desired
	(  Permit parties to present their cases

	(  Determine indigency
	(  If TPR not proven, determine address

	(  Appoint counsel if indigent
	dependency status and placement

	(  Explain purpose of hearing
	(  If TPR proven, determine placement,

	(  Service on parents; diligent search?
	continuing contact

	
	(  Set next hearing and notify parties

	(  If appropriate, order parties to mediation, setting date, time and location

	

	Findings:

	(  Parents advised of right to counsel; waiver

	(  Facts supporting one of TPR grounds

	(  Previous adjudication of dependency if relying on failure of case plan

	(  Material breach of case plan if reunification was goal and TPR is prior to goal date

	(  Validity of all surrenders and consents by default

	(  Facts supporting “manifest best interests” of child met by TPR


IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT

OF THE STATE OF FLORIDA IN AND FOR LEE COUNTY

Circuit Court No. _____________

Petition No.  _________________

GUARDIAN AD LITEM REPORT TO THE COURT
DATE OF REPORT:

DATE OF HEARING:

TYPE OF HEARING:  Termination of Parental Rights

CHILD(REN):




D.O.B. (date of birth)

PROCEDURAL HISTORY
This is the legal history and can be done in chronological list format or in paragraph format (your choice.)  Start with the reason for the dependency petition (allegations in abuse report) and cite date of shelter /detention hearing and where custody of the child(ren) was placed.  Cite the parents’ response at the advisory hearing and then the date of adjudication/disposition and the outcome of the dispositional hearing.  Also cite any changes of custody (reasons and subsequent placement.)  Then cite the date the TPR petition was filed and the parents’ response at the advisory hearing.  Finally, cite the date the Guardian Ad Litem was appointed and the date you accepted the case.

Use proper names and relationships to child(ren) when referring to all parties.  Be consistent when referring to dates – always write out (March 13, 1996) or always use numeric (3/13/96).  Do not switch back and forth between styles.

CONTACTS BY GUARDIAN
List every contact you have made on the case.  This includes: relatives, friends, neighbors, schools, physicians, hospitals, foster parents (don’t list names due to confidentiality, just list as “previous” or “current”), daycare, etc.   There is no need to list GAL staff and you should not list any attorneys (as you are not to be speaking to them directly anyway.)  Please be as accurate as possible in the spelling of names and in referencing their titles.

If you are doing an addendum or interim report, you may list only the contacts made since your last report to the court.  To be certain, ask your coordinator.  For TPR reports, you may list ALL the contacts made by you and any previous Guardians to show the program’s total involvement in the case since its conception.

Remember:  
The more contacts made, the more credible your investigation and report becomes to the Court.

SUMMARY AND RECOMMENDATIONS
In a paragraph or two, briefly summarize your report in this section.  Give your bottom line recommendation regarding the matter at hand and briefly support it with the facts, as you know them.  You must respond to all the factors outlined in the Florida Statutes regarding TPR proceedings and the best interest of the child(ren).  [See your GAL TPR Informational Pamphlet for the listing of 11 factors.]

Conclude your summary with the following:

These Guardians Ad Litem have taken into consideration Florida Statutes (2003), Sections 39.810 as well as, other relevant factors in making the recommendation that parental rights be terminated in the manifest best interest of these children.

Outline your recommendations individually regarding:

1. Custody and placement of the child(ren).

2. Termination of parental rights and release of child(ren) for adoption if appropriate.

3. Needs of child(ren) – counseling, medical care, daycare, schooling, etc.

If your recommendation is not TPR, you may also address the following in a TPR report:

4. Visitation for parents and/or relatives – unsupervised or supervised (and by whom), duration and frequency.

5. Tasks for parent(s) necessary to correct problems in the home – parenting classes, anger management class, drug/alcohol evaluation, counseling, stable/safe living conditions, employment, psychological evaluation, etc.

6. Consideration of reunification if appropriate.

Be as specific as possible!  Always remember that your report and your recommendations are separate from DCF; therefore, you are free to ask for some things that DCF cannot put in their case plan.  Even if your recommendations are the same as DCF, list them here.  AND if you have some that DCF does not have in their case plan, be sure to get DCF’s position on them and advise your coordinator if DCF will agree to your additional recommendations or not.

Know that your report is required to be distributed to all parties in the case at least forty-eight (48) hours in advance of the hearing.   Therefore, it is advantageous to discuss your recommendations with the parties beforehand and know their position on each one.  Be sure to convey their positions to your coordinator who will, in turn, advise the GAL attorney on any contested matters prior to the hearing.

DON’T FORGET … YOUR CASE COORDINATOR IS THERE TO HELP YOU!

CALL THEM WHEN YOU NEED ASSISTANCE .

PLEASE DON’T WAIT TILL THE LAST MINUTE!
	Termination of Parental Rights

· One of the grounds set forth in 39.806 must be proven by “clear and convincing” evidence

· There must be “clear and convincing” evidence” that TPR is in the best interest of the child – 39.810 factors

· The Petitioner must establish that TPR is the least restrictive means of protecting the child from harm


	
	TPR Grounds – continued

· Egregious conduct

· Abuse, abandonment or neglect that is "deplorable, flagrant, or outrageous”

· Aggravated child abuse, sexual battery or sexual abuse

· Murder or aggravated assault of another child

· Parental rights of the parent to a sibling have been terminated involuntarily

	
	
	

	TPR Grounds
· Volunteer written surrender

· Abandonment

· T he parent(s) conduct threatens the life, safety, well-being, or physical, mental, or emotional health of the child, even with the provision of services

· And there is no reasonable basis to believe parents’ will improve


	
	Manifest best interests of the child – F.S. 39.810

· The court “shall consider and evaluate all relevant factors”

· This consideration “shall not include a comparison between the attributes of the parents and those of any persons providing a present or potential placement for the child”



	
	
	

	TPR Grounds – continued

· Incarcerated parent

· Substantial portion of time before the child reaches age 18

· Violent career criminal or HFO or certain serious/violent crimes

· Relationship would be harmful to the child

· Dependent child, case plan, and child continues to be abused, neglected or abandoned by parents

· Failure to substantially comply with case plan for 12 months is evidence of continuing abuse, abandonment or neglect (“material breach”)


	
	Least restrictive means 

of protecting the child
· Natural parents have a fundamental liberty interest in the care, custody and management of their children.  Santoskly v. Kramer, 455 U.S. 745 (1982); In theInterest of R.W., 495 So. 2d 133 (Fla. 1986).
· Absent “clear and convincing” proof that TPR is the least restrictive means of protecting the child from serious harm, the parents’ fundamental rights are violated by TPR




STATE OF FLORIDA GUARDIAN AD LITEM REPORT

TWENTIETH JUDICIAL CIRCUIT COURT

LEE COUNTY, FLORIDA

IN THE INTEREST OF:



CASE NO.:

(CHILD’S LAST NAME), (FIRST NAME)

DOB:

DATE OF COURT:




GUARDIAN AD LITEM:

REASON FOR HEARING:  Termination of Parental Rights

CHILD(REN)’S WISHES:
In the best interest of the above name child(ren), I recommend the following:


1.

HISTORY:

CURRENT HISTORY:
EVALUATION OF THE CHILD(REN):
This Guardian Ad Litem has taken into consideration Florida Statutes (1998), Sections

39.810 as well as, other relevant factors in making the recommendations that parental

rights be terminated in the manifest best interest of this/these child(ren).

Reason for Guardian Ad Litem appointment: (Dates mm/dd/yy only are inserted in this section)

Shelter Hearing: __________

Order Appointing GAL Signed: __________

GAL Accepted Assignment: __________

Case Plan Conference: __________ N.M. __________  N.F. __________

Mediation: __________

Case Plan Acceptance by the Court: __________  N.M. __________  N.F. __________

Permanancy Goal: __________ Reunification: __________ Long Term F/C: _____ TPR: _____ Other: _____

Child Adjudicated Dependent: __________

Child Placement: __________ Home: _________ Relative: _________ Foster Care: _________ Other: _______

Dispositional Hearing: __________

Citizens Foster Care Review Hearing: __________

Judicial Review Hearing: __________

Permanancy to be established by: __________

SOURCES CONTACTED: 

Child: ____________________

N/M: ____________________

N/F: ____________________

Significant Other: ____________________

Relatives: (include maternal or paternal): ____________________

F/C Parents: ____________________

C&F Caseworker: ____________________

School Personnel: ____________________

Daycare: ____________________

Medical Personnel: ____________________

CPT: ____________________

Other Service Providers: ____________________

Others: ____________________
Respectfully submitted,



Respectfully submitted,

______________________________

__________________________________

Your Name


Date

Name of GAL attorney, Esq.

Date

Guardian Ad Litem



Florida Bar #







Guardian Ad Litem Program







Suntrust Building







2000 Main Street, Suite 802







Fort Myers, FL 33901

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing document has been furnished to:

_________________
  __________________     ___________________        ___________________

DCF Attorney

  Case Manager

   Attorney for N/M
          Attorney for N/F

Interoffice Mail

 Interoffice Mail
   Courthouse Mailbox
          Courthouse Mailbox

On this ___________ day of ______________, 2005.

_________________________________

Guardian Ad Litem Program
